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G. S. Sexton & Co. v. C. Aultman & Co. — Decided at Wytheville, 
July 25, 1895. — Buchanan, J : 

1. Pleading — Act of limitations — set-off under Sec. 8299 of Code — replication. 
The general rule that the statute of limitations must be specially pleaded has no 
application to a plea of equitable set-off under sec. 3299 of the Code. The only 
replication which is allowed to such plea, under sec. 3300 of the Code, is a general 
replication, and under that replication the plea of the statute of limitations may 
be relied on. 

2. Pleading — Set-off — plea — notice — act of limitations — replication. A defendant 
may make the defense of set-off, other than the equitable set-off under sec. 3299 
of the Code, either by a formal plea, or by a notice of the set-off accompanied by 
an account of set-offs. If the defense be by plea, he must reply it specially ; but 
if the defense be by notice, there can be no replication and the act of limitations 
may be relied on without further pleading. 

3. Instructions — Surprise. A correct instruction upon a point which the 
evidence tends to prove can never work a surprise in law. 



County School Board of Albemarle County v. A. J. Farrish's 
Adm'b and Others. — Decided at Staunton, September 30, 1895. — Harri- 
son, J: 

1. Chancery Pleading — Multifariousness — convenience — injury to parties. A 
bill will not be declared multifarious if it proposes to accomplish the end in view 
in a manner and by a proceeding convenient to all concerned, unless the course 
pursued is so injurious to one or more of the parties as to render it inequitable to 
accomplish the general convenience in that manner, 

2. Chancery Pleading — Multifariousness — case at bar. A decedent had been 
county treasurer for several terms, and had given official bonds with sureties for 
each term for which he was elected. Upon his death, a bill was filed against his 
administrator and the sureties on his several official bonds as treasurer, for the 
purpose of administering his estate, settling his several accounts as treasurer, and 
having decrees against his administrator and the sureties on his several official 
bonds for the amounts due by them respectively. 

Held: The method pursued is convenient and suitable, no injury is thereby 
done to anyone, and the bill is not multifarious. 



Central Land Company v. Obenchain. — Decided at Staunton, 

September 26, 1895. — Buchanan, J ; 
1. New Trial — Payment of costs — objection for non-payment. Where a new 
trial has been granted upon condition of payment of the costs of the former trial, 
as prescribed by section 3542 of the Code, but the costs are not paid at or before 
the next succeeding term of the court, the court may, on the motion of the 
opposing party, set aside the order granting it and proceed to judgment on the 
verdict, or it may award execution for costs as may seem best ; but if neither is 



1895.] DIGEST OF OTHER REGENT VIRGINIA DECISIONS. 611 

done, and the parties proceed with the new trial, objection cannot thereafter be 
made either in the trial court or the appellate court that the costs have not been 
paid. 

2. New Trial — Motion in trial court — exception. The Court of Appeals will 
not review the judgment of an inferior court unless it appears that a motion for 
a new trial was made in the trial court and was overruled and exception taken, but 
it is not necessary that a formal bill of exceptions should be taken to the action of 
the trial court in overruling the motion for a new trial. It is sufficient if the 
facts otherwise appear from the record. 

3. Actual Cost op Land — Promoters/ profits. A clause in a prospectus of a 
company stating that "it proposes to take and hold the properties desired, paying 
therefor actual cost," means that the company was to pay the actual price paid 
for the land to the owners thereof, excluding therefrom all profits to promoters. 

4. Promoteks — Fiduciary relation — profits — assent of company. Promoters of a 
corporation stand in a fiduciary relation to the corporation, and are not allowed 
to make a profit out of the corporation on the property purchased for it, unless, 
with full knowledge of all the facts, it is assented to by the corporation. 

5. Principal and Agent — Profits of agent — promoters' profits. An agent to 
buy or sell, or to act in any other business, will not be permitted to make profits 
for himself out of the transaction. All profits or advantages made, or contracted 
for by him in the business, beyond the ordinary compensation to be paid by his 
principal, inure to the benefit of his principal. And this rule applies equally to 
promoters of a corporation who, like agents, occupy a fiduciary relation to the 
new corporation. 

Miller by &c. v. Miller. — Decided at Staunton, October 8, 1895. 

Cardwell, J : 

1. Bes Judicata — How established. The defense of res judicata, made by 
answer, is sufficiently supported by the production of the record of the former suit 
between the same parties, touching the same matter, and showing a final decree 
therein on the merits. 

2. Chancery Practice. — Decree on merits silent as to demurrer. If the decree 
disposing of the main issue of the cause makes no mention of the demurrer, the 
demurrer will be regarded as overruled. 

3. Divorce. — Adultery — how to be charged. A bill for divorce a vinculo, on the 
ground of adultery, which simply charges that the defendant " has been guilty of 
adultery on many occasions," is bad on demurrer. While the name of the person 
with whom the adultery was committed need not be stated, the bill should state 
time, place, and circumstances, so as to enable the defendant to disprove the 
charge. 

4. Alimony. — Discretion of court. The amount of alimony to be decreed is 
within the sound discretion of the trial court, to be fixed according to established 
principles, and upon an equitable view of all the circumstances of the particular 
case. 



